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QUESTIONS PRESENTED 

I. Whether this Court should overrule its mandate from the watershed 
Second Amendment opinion and hold that fundamental rights protected 
by the Second Amendment receive less protection than other fundamental 
rights.  
 

II. Whether the historically accepted right to sell arms, without which the 
Second Amendment’s protection of the right to keep and bear arms is 
meaningless and purposeless, is also protected by the Second Amendment. 
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STATEMENT OF JURISDICTION 

 The District Court had jurisdiction over this case pursuant to 28 U.S.C. § 

1331 (2018). The Fourteenth Circuit had jurisdiction over this case pursuant to 28 

U.S.C. § 1291. The County of Mojave timely appealed the Fourteenth Circuit’s 

decision by a writ of certiorari, which this Court granted. This Court thus has 

jurisdiction to review the Fourteenth Circuit’s decision under 28 U.S.C. § 1254(1). 

 

STATEMENT OF THE CASE 

Roger Maxson, founder of Brotherhood of Steel and a retired Staff Sergeant of 

the United States Army, aspired to open a gun store and shooting range in Mojave 

County, New Tejas. R. at 2, 3. Mr. Maxson has extensive knowledge on firearms, as 

he is certified in Military Occupation Specialization for repairing small arms and 

artillery and previously worked at many weapons companies. Id. at 3. Mr. Maxson’s 

expertise in firearms is especially practical, as he intended to “offer training, 

certification courses, and gunsmithing services” at the store and range. Id. at 2.  

After researching the market, Mr. Maxson decided to open his store in the 

unincorporated area known as “Hidden Valley.” Id. at 3. Under Section 17.54.130 of 

the Mojave County Ordinance, Mr. Maxson needed a Conditional Use Permit to 

open his store. Id. Conditional Use Permits are granted to businesses (1) required 

by public need; (2) related to other land uses and transportation and services 

facilities in the area; (3) which do not “materially and adversely” harm the health 

and safety of the area’s population; and (4) which are not “contrary to the specific 
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performance standards established for the area.” Id. Additionally, under Section 

17.54.131, Mr. Maxson could not open his store within 800 feet of “schools, day care 

centers, liquor stores or establishments serving liquor, other gun stores, and 

residentially zoned districts.” Id. at 3-4. Given these parameters, Mr. Maxson chose 

the property located at 2274 Helios Lane. Id. at 4. Mr. Maxson acquired a survey 

showing that his property was over 800 feet away from the areas listed in Section 

17.54.131. Id. 

Mr. Maxson then applied to the Mojave County Community Development 

Agency for a Conditional Use Permit. Id. The Mojave County Community 

Development Agency Planning Department (the Planning Department) issued an 

initial report for the West County Board of Zoning Adjustments (the Zoning Board) 

on November 1, 2011. Id. The Planning Department’s report found that Mr. 

Maxson’s store and range (1) were required by a public need; (2) were uses 

compatible with other uses of land in the area; and (3) would not adversely harm 

the health and safety of those living and working in the area. Id. The report also 

found that 2274 Helios Lane was impermissibly located about 736 feet from an 

inactive church. Id. at 5. The Zoning Board subsequently held a public hearing on 

the Conditional Use Permit application. Id. Mr. Maxson testified, along with fifteen 

in support and eight in opposition of the application. Id. Following the hearing, the 

Planning Department revised its report on November 10, 2011. Id. This report 

again recommended denying the permit, as it found that 2274 Helios Lane was 

within 800 feet of the church. Id. However, it clarified that the 800 feet should be 
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measured “from the property line of the closest disqualifying property,” whether 

that meant an exterior wall, front door, or property line. Id.  

Regardless of this report, the Zoning Board granted Mr. Maxson a variance 

from the ordinances on December 29, 2011. Id. at 6. The Zoning Board found that a 

major highway serving as a buffer between 2274 Helios Lane and the church, 

combined with the location not being detrimental to public welfare and a public 

need for the store, warranted a variance. Id. Mr. Maxson’s store would be the only 

shooting range within 20 miles and the only arms store within 10 miles. Id. The 

store would also have the benefit of Mr. Maxson’s certification as a Red 888 Guns 

armorer and gunsmith. Id. As the “fourth largest manufacturer of personal firearms 

in the world,” having this store would be useful to fill the 20- and 10-mile gaps. See 

id. at n.5. 

Shady Sands Home Owners Association (the Association) appealed the 

variance on January 6, 2016. Id. at 6. The Association’s five board members are also 

members of the New Tejas Citizens Against the Second Amendment. Id. The 

County Commissioners’ Court overturned the Zoning Board’s decision and revoked 

the Conditional Use Permit. Id. After this revocation, Mr. Maxson could not find 

any other property in unincorporated Mojave County that met both Sections 

17.54.130 and 17.54.131’s requirements. Id. at 7. 

In his Amended Complaint to the United States District Court for the 

Central District of New Tejas, Mr. Maxson alleged, inter alia, that the Zoning 

Ordinance was facially invalid under the Second Amendment and the Zoning 
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Ordinance as applied violated the Second Amendment. R. at 7–8. Maxson sought 

declaratory and injunctive relief, as well as damages for expenses, lost profits, court 

costs, and attorneys’ fees. R. at 8. The district court granted the County’s motion to 

dismiss pursuant to Fed. R. Civ. Pro. 12(b)(6), reasoning that Mr. Maxson had to 

allege that other, pre-existing retailers, potentially unaffected by the ordinance, 

were unable to comply with the statute. R. at 13. The district court then concluded 

that the Zoning Ordinance burdened no conduct protected by the Second 

Amendment. R. at 11. But in the alternative, the District Court accepted the 

County’s contention, at face value with no further analysis, that requiring gun 

stores to be located 800 feet away from specified buildings could further the 

County’s asserted public safety goal. R. at 13–14.  

 The Fourteenth Circuit reversed and concluded that (1) the Zoning Ordinance 

burdens protected Second Amendment conduct, so (2) the Ordinance should be 

subjected to heightened scrutiny. R. at 9–11.  

First, the Fourteenth Circuit concluded that Americans have historically 

maintained an understanding that the right to keep arms necessarily involves a 

right to purchase them. R. at 10. And the County offered “nothing” to undermine 

this conclusion. R. at 11.  

Next, the Fourteenth Circuit found that the County failed to show this 

Ordinance fell within a well-defined and limited category of historical 

prohibitions—and the County would not be able to because the first zoning law did 

not come into existence until the twentieth century. R. at 1. Thus, the law must be 
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subjected to heightened scrutiny. R. at 12. Analogizing to First Amendment 

precedent, the Fourteenth Circuit reasoned that the level of heightened scrutiny 

was determined by analyzing how close the law came to the core of the Second 

Amendment right, and second, the severity of the burden on the right. R. at 12. The 

Fourteenth Circuit rejected the argument that this was a simple location or manner 

restriction—the allegations of Mr. Maxson, if true, could mean this ordinance 

functioned as a complete ban. R. at 13. While a “rigorous” showing of intermediate 

or something close to strict scrutiny was warranted, the Court found that the 

District Court and County provided no explanation at all as to why the Ordinance’s 

restrictions were tailored to the County’s stated public safety goals. R. at 13–14. 

The district court’s acceptance of the County’s assertions at face value was akin to 

rational basis review. R. at 14. Because the County failed to meet its burden to 

justify the action as required by heightened scrutiny, the district court should have 

denied the County’s motion to dismiss on the Second Amendment claim.  

SUMMARY OF THE ARGUMENT 

I. This Court has precluded rational basis review for claims that implicate 
conduct protected by the Second Amendment. 

 In District of Columbia v. Heller, this Court held that the Second 

Amendment protects the individual right to keep and bear arms in self-defense. 554 

U.S. 570, 595 (2008). And in McDonald v. City of Chicago, this Court declared that 

the right to keep and bear arms in self-defense is fundamental, thus incorporating 

the full scope of Second Amendment protection against the states through the 

Fourteenth Amendment’s Due Process Clause. 561 U.S. 742, 750 (2010).  
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 Like any other right protected by the Bill of Rights or Fourteenth 

Amendment Due Process Clause, laws that burden rights protected by the Second 

Amendment must be subjected to heightened scrutiny. The Court’s tiered approach 

to reviewing a law’s constitutionality encompasses two broad categories of review—

rational basis and heightened scrutiny. Rational basis review is applicable only 

when laws do not burden fundamental rights or regulate in reference to a suspect 

class. It serves as the “paradigm of judicial restraint,” FCC v. Beach Commc'ns, 

Inc., 508 U.S. 307, 314–15 (1993). Courts presume “the existence of facts supporting 

the legislative judgment[,]” United States v. Carolene Products, 304 U.S. 144, 152 

(1938), because absent a reason to think otherwise, “improvident decisions will 

eventually be rectified by the democratic process,” and need not be solved by the 

judiciary, see Beach Commc’ns, 508 U.S. at 314. But when fundamental rights are 

at issue, the Bill of Rights and Fourteenth Amendment provide “heightened 

protection against government interference . . . .” Washington v. Glucksberg, 521 

U.S. 702, 720 (1997). And it is the role of the judiciary to define the substance of 

Constitutional guarantees and provide for their protection. Bd. of Trustees of Univ. 

of Ala. v. Garrett, 531 U.S. 356, 365 (2001). So too here. This Court should examine 

the magnitude of the interest put forward by the government and ask whether the 

law is sufficiently tailored to meet that interest. While there are a number of levels 

of heightened scrutiny available depending on the burden placed on protected 

rights, the relevant scrutiny for fundamental rights remains heightened, a far cry 

from rational basis review and its “presumption of constitutionality.” Carolene 
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Products, 304 U.S. at 152 n.4. The burden to prove constitutionality rests with the 

Government. 

 This Court rejected any approach that would “treat the right recognized in 

Heller as a second-class right, subject to an entirely different body of rules than the 

other Bill of Rights guarantees that we have held to be incorporated into the Due 

Process Clause.” McDonald, 561 U.S. at 780. And Heller explicitly rejected the 

application of rational basis review for claims implicating Second Amendment 

rights. 554 U.S. at 629 n.27. There is no “special justification” that mandates 

deviating from settled precedent on this issue. See Dickerson v. United States, 530 

U.S. 428, 443 (2000). This Court should thus affirm the Fourteenth Circuit’s holding 

that heightened scrutiny applies to claims implicating protected Second 

Amendment conduct.  

II. The Fourteenth Circuit correctly concluded that the right to sell arms falls 
within the scope of and is therefore protected by the Second Amendment. 

 A textual and historical analysis of the Second Amendment demonstrates 

that the right to sell arms must be protected to preserve the right to keep and bear 

arms. Textually, the right to keep and bear arms would be meaningless if it did not 

include the right to sell arms. Constitutional rights are not limited to the explicit 

definition of the text, and this Court already established that the Second 

Amendment extends beyond the home. The right to sell arms must therefore be 

read into the text of the Second Amendment. Historically, Mojave County did not 

meet its burden of proving that the right to sell arms was understood as falling 

outside the scope of Second Amendment protection. To meet this burden, Mojave 
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County should have provided evidence that the right to sell arms was excluded from 

the right to bear arms at the time of the ratification of the amendment. But Mojave 

County has not pointed to any such evidence, and in fact, the only evidence 

available indicates that the right to sell arms was historically understood as 

essential to exercising Second Amendment rights. The textual and historical history 

further prove that Mr. Maxson has met the pleading standard by stating a claim 

that his Second Amendment rights were infringed, upon which he can receive relief. 

 Furthermore, neither this Court’s list of presumptively lawful regulations in 

Heller nor the Ninth Circuit’s holding in Teixeira apply to this case. Circuit courts 

interpreted Heller’s list to mean that regulating the sale of arms is within the scope 

of the Second Amendment, with some circuits even assuming that the Second 

Amendment is burdened wherever a government regulates sales. Even if Heller’s 

list applied, Mojave County’s ordinances go far beyond the conditions Heller 

allowed. The ordinances at hand in this case also distinguish it entirely from those 

in Teixeira. Mr. Maxson alleges that the expansive regulation imposed by Mojave 

County meaningfully restricts its residents from obtaining firearms, causing his 

complaint to fall outside of Teixeira’s narrow holding. 

ARGUMENT 

  This Court should affirm the Fourteenth Circuit’s holdings that: (1) rational 

basis is not the appropriate level of scrutiny; and (2) the right to sell arms is 

protected by the Second and Fourteenth Amendments. 
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I. THIS COURT’S HOLDINGS IN HELLER AND MCDONALD PRECLUDE 
THE APPLICATION OF RATIONAL BASIS REVIEW TO LAWS THAT 
IMPLICATE THE FUNDAMENTAL RIGHT TO KEEP AND BEAR ARMS. 

 When this Court declared that the right to keep and bear arms in self-defense 

is a fundamental right, it answered the first question presented here. The Second 

and Fourteenth Amendments require that laws implicating the fundamental right 

to keep and bear arms be subjected to heightened scrutiny, like all other 

fundamental rights. District of Columbia v. Heller, 554 U.S. 570, 629 n.27 (2008). 

Because rational basis review is inappropriate in this context, this Court should 

affirm the Fourteenth Circuit’s holding that heightened scrutiny applies. It need not 

decide the level of heightened scrutiny because this is outside the scope of the 

question presented because the Government never provided evidence   

A. This Court Explicitly Rejected Rational Basis Review in the Context of 
Second Amendment Claims. 

Though declining to define the applicable standard of constitutional scrutiny, 

in Heller, this Court rejected rational basis review for Second Amendment claims. 

See 554 U.S. at 629 n.27. This Court found it unnecessary to apply scrutiny to the 

District of Columbia’s handgun ban, because the law at issue would fail 

constitutional muster “[u]nder any of the standards of scrutiny . . . applied to 

enumerated constitutional rights[.]” Id. at 628–29. But even the District of 

Columbia’s “absolute prohibition” on handguns—a policy choice “taken off the table 

by the Second Amendment,” id. at 636—would pass rational-basis scrutiny, id. at 

629 n.27. This Court explained that: 

[R]ational-basis scrutiny is a mode of analysis we have used when 
evaluating laws under constitutional commands that are themselves 
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prohibitions on irrational laws. In those cases, “rational basis” is not just 
the standard of scrutiny, but the very substance of the constitutional 
guarantee. Obviously, the same test could not be used to evaluate the 
extent to which a legislature may regulate a specific, enumerated right, 
be it the freedom of speech, the guarantee against double jeopardy, the 
right to counsel, or the right to keep and bear arms. If all that was 
required to overcome the right to keep and bear arms was a rational 
basis, the Second Amendment would be redundant with the separate 
constitutional prohibitions on irrational laws, and would have no effect. 
 

Id. (emphasis added). The full force of the Second Amendment applies to the States 

via the Fourteenth Amendment Due Process Clause. McDonald, 561 U.S. at 765 

(rejecting “the notion that the Fourteenth Amendment applies to the States only a 

watered-down, subjective version of the individual guarantees of the Bill of Rights” 

because “it would be incongruous to apply different standards depending on 

whether the claim was asserted in a state or federal court.” (internal quotation 

marks and citation omitted)). 

Every Circuit to address the question presented here has held that Heller 

precluded rational basis review for cases that implicate conduct protected by the 

Second Amendment. See, e.g., United States v. Booker, 644 F.3d 12, 25 (1st Cir. 

2011) (acknowledging that Heller precluded rational basis review for Second 

Amendment claims); New York State Rifle and Pistol Ass’n v. City of New York, 883 

F.3d 45, 55 (2d Cir. 2018) (same); United States v. Marzzarella, 614 F.3d 85, 95–96 

(3d Cir. 2010) (same); United States v. Chester, 628 F.3d 673, 682 (4th Cir. 2010) 

(same); Nat’l Rifle Ass’n of Am. v. Bureau of Alcohol, Tobacco, Firearms, and 

Explosives, 700 F.3d 184, 195 (5th Cir. 2012) (same); Tyler v. Hillsdale Cty. Sheriff's 

Dep't, 837 F.3d 678, 690 (6th Cir. 2016) (same); United States v. Skoien, 614 F.3d 
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638, 641 (7th Cir. 2010) (“We do not mean that a categorical limit on the possession 

of firearms can be justified under the rational-basis test, which deems a law valid if 

any justification for it may be imagined. If a rational basis were enough, the Second 

Amendment would not do anything . . . .” (citing Heller))1; United States v. Chovan, 

735 F.3d 1127, 1137 (9th Cir. 2013) (recognizing that Heller precluded rational 

basis review); United States v. Reese, 627 F.3d 792 (10th Cir. 2010) (same);  Heller 

v. District of Columbia, 670 F.3d 1244, 1256 (D.C. Cir. 2011) [hereinafter Heller II] 

(“Heller clearly does reject any kind of “rational basis” or reasonableness test, but it 

leaves open the question what level of scrutiny we are to apply to laws regulating 

firearms.”). 

This Court should apply principles of stare decisis and hold what Heller 

already decided—rational basis review is inappropriate for Second Amendment 

claims. “[A]n argument that [this Court] got something wrong—even a good 

argument to that effect—cannot by itself justify scrapping settled precedent.” 

Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401, 2409 (2015). This is because 

                                                
1 The dissenting opinion at the Court of Appeals quoted Skoien to support its contention 
that the court “should avoid digging into the ‘levels of scrutiny’ quagmire.” R. at 16. In the 
dissent’s view, this case is nothing more than a “zoning regulation . . . made to look like a 
Second Amendment Claim . . . . [so] it seems keeping all three levels of scrutiny available 
makes the most sense.” Id. The dissent not only ignores Heller’s language precluding 
rational basis, but also the reasoning of the Seventh Circuit itself in the opinion cited. The 
dissent is also internally inconsistent with its own logic—it acknowledges that “purchasing 
ammunition and access to gun ranges [are] ancillary rights” to the core right of self-defense, 
but moves the goalposts by saying that Maxson failed to allege a sufficiently adequate 
burden to survive a Rule 12(b)(6) motion. See id. at 15–16. As discussed infra, when 
fundamental rights are burdened, heightened scrutiny applies. Maxson alleged both that 
his fundamental right to sell arms was burdened and that this was a restriction on the 
County resident’s right to keep and bear arms in self-defense. Either allegation is sufficient 
to warrant scrutiny.  
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“adhering to precedent ‘is usually the wise policy, because in most matters it is 

more important that the applicable rule of law be settled than it be settled right.” 

Id. (quoting Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 (1932) (Brandeis, 

J. dissenting)). Heller is the landmark opinion concerning the fundamental right to 

keep and bear arms. And Heller precluded rational basis review. Every Court of 

Appeals addressing the issue so far has recognized this to be the case. See supra 

(listing opinions from the Courts of Appeals). So the petitioner must provide a 

“special justification” that this Court erred in that reasoning. See Dickerson v. 

United States, 530 U.S. 428, 443 (2000) (refusing to overrule Miranda v. Arizona, 

384 U.S. 436 (1966)). But neither have Heller’s “doctrinal underpinnings . . . eroded 

over time,” nor has the Heller reasoning “proved unworkable.” Kimble, 135 S Ct. at 

2410–11. The “core feature” of the decision, see id.—that the Second and Fourteenth 

Amendment protect the right to keep and bear arms in self-defense—remains 

untouched by this Court’s most recent jurisprudence. See Caetano v. 

Massachusetts, 136 S. Ct. 1027, 1027–28 (2016). And every Circuit addressing the 

issue asks whether protected conduct is at issue in the case, and if so, applies 

heightened scrutiny. See, e.g., Ezell v. City of Chicago, 651 F.3d 684, 702–03 (7th 

Cir. 2011); Heller II, 670 F.3d at 1256. This is not an “unworkable” approach. Heller 

decided the question presented here—if appropriate for means-ends scrutiny, 

rational basis cannot apply and heightened scrutiny is required.  
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B. Rational Basis Review is Otherwise Inconsistent with this Court’s Holdings 
that the Right to Keep and Bear Arms is a Fundamental Right.  

When a law burdens conduct protected by the Second Amendment, 

heightened scrutiny should apply because (1) fundamental rights receive 

heightened scrutiny, and (2) the Second Amendment protects fundamental rights.  

i. Fundamental rights receive heightened scrutiny.  

This Court has long recognized that statutes containing “classifications 

affecting fundamental rights[] are given the most exacting scrutiny.” Clark v. Jeter, 

486 U.S. 456, 461 (1988) (citations omitted). Rational basis review operates only as 

“a minimum,” Garrett, 531 U.S. at 366, a threshold which all legislation must meet, 

see id.; Heller, 554 U.S. at 629 n.27. But applying no more than threshold rational 

basis review to cases involving fundamental rights would eviscerate those 

fundamental rights.  

The hurdle of rational basis review is easily cleared. Statutes are given “a 

strong presumption of validity, and those attacking the rationality of the 

legislat[ion] . . . have the burden to negative every conceivable basis which might 

support it.” FCC v. Beach Commc'ns, Inc., 508 U.S. 307, 314–15 (1993) (internal 

quotation marks and citation omitted) (emphasis added). As this Court first noted 

in United States v. Carolene Products, rational basis review presumes “the 

existence of facts supporting the legislative judgment . . . .” 304 U.S. 144, 152 

(1938). “[I]t is entirely irrelevant for constitutional purposes whether the conceived 

reason for the challenged distinction actually motivated the legislature.” Beach 

Commc’ns, 508 U.S. at 307; see also id. (“In other words, a legislative choice is not 
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subject to courtroom fact-finding and may be based on rational speculation 

unsupported by evidence or empirical data.”). A paradigmatic example of this 

reasoning is found in Williamson v. Lee Optical, 348 U.S. 483, 487 (1955). In 

Williamson, this Court upheld an Oklahoma statute regulating ophthalmologists 

and optometrists’ lens crafting practices, holding that “it is for the legislature, not 

the courts, to balance the advantages and disadvantages of the new [statutory] 

requirement.” Id. The Court held that Due Process was satisfied when there were a 

number of potential rationales that the legislature could have believed justified the 

statute. See id. (“It is enough that there is an evil at hand for correction, and that it 

might be thought that the particular legislative measure was a rational way to 

correct it.” (emphasis added)).  

And when fundamental rights are not at stake, rational basis review serves 

an important role in preserving separation of powers. As this Court reasoned in 

Beach Communications,  

This standard of [rational basis] review is a paradigm of judicial 
restraint. The Constitution presumes that, absent some reason to infer 
antipathy, even improvident decisions will eventually be rectified by the 
democratic process and that judicial intervention is generally 
unwarranted no matter how unwisely we may think a political branch 
has acted.”  
 

508 U.S. at 314 (quoting Vance v. Bradley, 440 U.S. 93, 97 (1979)) (internal 

quotations omitted). But the implication of fundamental rights is a “reason to infer 

antipathy.” Id. Any “presumption[s] of constitutionality” are abandoned and the 

burden of proof shifts to the government when “legislation appears on its face to be 

within a specific prohibition of the Constitution, such as those of the first Ten 
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Amendments,” or those rights “embraced within the Fourteenth [Amendment].” 

Carolene Products, 304 U.S. at 152 n.4. This is because “it is the responsibility of 

this Court . . . to define the substance of constitutional guarantees.” Garrett, 531 

U.S. at 365; see also Marbury v. Madison, 5 U.S. 137, 177 (1803) (“It is emphatically 

the province and duty of the judicial department to say what the law is.”). It is 

imperative that this Court exercise that responsibility when fundamental rights are 

at stake. 

The Bill of Rights and Fourteenth Amendment Due Process Clause thus 

provide “heightened protection against government interference with certain 

fundamental rights and liberty interests.” Washington v. Glucksberg, 521 U.S. 702, 

720 (1997). These Constitutional provisions “forbid[] the government to infringe 

certain ‘fundamental’ liberty interests at all, no matter what process is provided, 

unless the infringement is narrowly tailored to serve a compelling state interest.” 

Reno v. Flores, 507 U.S. 292, 302 (1993). An acknowledged consequence of this 

protection is “to a great extent, place the matter outside the arena of public debate 

and legislative action.” Glucksberg, 521 U.S. at 720; cf. Bernal v. Fainter, 467 U.S. 

216, 219 n.6 (1984) (“Only rarely are statutes sustained in the face of strict 

scrutiny.”). Fullilove v. Klutznick, 448 U.S. 448, 507 (1980) (Powell, J. concurring) 

(noting that repeated historical failures of legislative action to survive scrutiny in 

some contexts led some to question whether strict scrutiny is actually “strict in 

theory, but fatal in fact”).  
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While heightened scrutiny is always required for regulations of fundamental 

rights, a lesser version of heightened scrutiny may be permissible “depend[ing] on 

the nature of degree of the governmental burden.” Ezell, 651 F.3d at 707. This 

principle is evident all through this Court’s First Amendment holdings. For 

example, laws implicating conduct protected by the First Amendment may receive 

differing levels of heightened scrutiny depending on whether the regulation is 

content-based or content neutral, see R.A.V. v. City of St. Paul, 505 U.S. 377, 382 

(1992) (subjecting a law targeting hate speech by its content to strict scrutiny); 

whether the law burdens political or commercial speech, see Citizens United v. Fed. 

Election Comm’n, 558 U.S. 310 (2010) (subjecting political speech to strict scrutiny), 

Ctr. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New York, 447 U.S. 557, 

564 (1980) (subjecting commercial speech to intermediate scrutiny); or whether the 

law is a “time, place, and manner” restriction, see McCullen v. Coakley, 134 S. Ct. 

2518, 2529 (2014) (holding that strict scrutiny is not required for time, place, and 

manner restrictions, but they must nonetheless be “narrowly tailored to a 

significant governmental interest, and . . . leave open ample alternative channels of 

communication . . . .” (quoting Ward v. Rock Against Racism, 491 U.S. 781, 791 

(1984)). 

ii. Heller and McDonald recognized the Second Amendment as protecting 
fundamental rights, so heightened scrutiny applies.  
The right to keep and bear arms for self-defense is a fundamental right. 

Heller, 554 U.S. at 593–94 (“By the time of the founding, the right to have arms had 

become fundamental for English subjects.”); McDonald, 561 U.S. at 778 (“In sum, it 



 23 

is clear that the Framers and ratifiers of the Fourteenth Amendment counted the 

right to keep and bear arms among those fundamental rights necessary to our 

system of ordered liberty.”). Indeed, the Second Amendment’s protection of the right 

to keep and bear arms was not novel when written into the Bill of Rights—the 

inclusion served only as a codification of the pre-existing “natural” or “inherent 

right” of individual self-defense. See Heller, 554 U.S. at 593–94, 628; see also 

McDonald, 561 U.S. at 767 (“Self-defense is a basic right, recognized by many legal 

systems from ancient times to the present day . . . . The right to keep and bear arms 

was considered no less fundamental by those who drafted and ratified the Bill of 

rights.”). This right of individual self-defense became the “central component” of the 

Second Amendment right. Heller, 554 U.S. at 599. 

The framers of the Fourteenth Amendment also viewed this right as 

fundamental and “necessary to our system of ordered liberty.” McDonald, 561 U.S. 

at 778. As African-Americans returned to the States of the Old Confederacy, those 

states engaged in “systematic efforts . . . to disarm them and other blacks” while 

waging campaigns of terror against the former slaves. Id. at 771–773. This Court 

recognized that “[Congress’s] efforts to safeguard the right to keep and bear arms 

[for these citizens] demonstrate that the right to keep and bear arms was still 

recognized to be fundamental.” See id. at 773–76 (discussing legislative statements, 

debate, and other efforts to secure the right to keep and bear arms to freedmen). 

The fact that the right serves instrumental purposes—to facilitate and protect the 

individual right to self-defense—has no bearing on its fundamental nature. Id. at 
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787. (“[W]e have never previously suggested that incorporation of a right turns on 

whether it has intrinsic as opposed to instrumental value.”). And this Court rejected 

the argument “that the Fourteenth Amendment applies to the States only a 

watered-down, subjective version of the individual guarantees of the Bill of Rights.” 

Id. at 786 (quoting Malloy v. Hogan, 378 U.S. 1, 10–11 (1964)).  

iii. The Fourteenth Circuit’s holding should be affirmed because the County 
provided no evidence that the law was tailored under any standard of 
heightened scrutiny as required for Second Amendment claims.  

This Court should thus reject the application of rational basis review for 

Second Amendment claims because holding otherwise would “treat the right 

recognized in Heller as a second-class right, subject to an entirely different body of 

rules than the other Bill of Rights guarantees that we have held to be incorporated 

into the Due Process Clause.” McDonald, 561 U.S. at 780. As the Seventh Circuit 

noted, see Ezell, 651 F.3d at 706–07, this Court in both Heller and McDonald 

analogized and reasoned based on comparison to the First Amendment context. see 

Heller, 554 U.S. at 582, 595, 635; McDonald, 130 S. Ct. at 3045. This Court need not 

be tied to strict scrutiny for all Second Amendment claims—the level of heightened 

scrutiny depends on the burden imposed on protected conduct. But this conduct 

must receive the “heightened protection” guaranteed by the Second Amendment 

and Fourteenth Amendment Due Process Clause.  

Because the Fourteenth Circuit acknowledged that heightened scrutiny, not 

rational basis review, applies to Second Amendment claims, its holding should be 

affirmed. The County provided no evidence to justify its assertion that gun stores 

act as “magnets for crime.” R. at 14. No “presumption of constitutionality” applies, 
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see Carolene Products, 304 U.S. at 152 n.4, and the burden is on the County to 

justify the Ordinance. But it did not do so here. Because the Ordinance burdens 

conduct protected by the Second Amendment, see infra, this case should be 

remanded for further evidentiary proceedings and the Ordinance should be 

subjected to heightened scrutiny. 

II. THE SECOND AMENDMENT ENCOMPASSES AND PROTECTS THE 
RIGHT TO SELL FIREARMS, AS THE SALE OF FIREARMS IS 
NECESSARY AND ANCILLARY TO THE RIGHT TO BEAR ARMS. 

 The Second Amendment must necessarily protect the right to sell arms 

because this ancillary right has textually and historically been understood as a core 

part of the Second Amendment. Similar to a free speech analysis, to determine 

whether a proposed right falls within the scope of protection afforded by the Second 

Amendment, this Court must apply the textual and historical analysis established 

by Heller. See 554 U.S. at 584, 592; Ezell, 651 F.3d at 702 (Ezell I). This analysis 

should be focused on how the right was understood at the time of ratification. Ezell, 

651 F.3d at 702. The County of Mojave bears the burden of proving that the Zoning 

Ordinances regulate activities outside the scope of the Second Amendment. Ezell v. 

City of Chicago, 846 F.3d 888, 892 (7th Cir. 2017) (Ezell II). The Fourteenth Circuit 

correctly held that Mr. Maxson’s gun store and shooting range are activities 

textually and historically understood afforded protection by the Second 

Amendment. The textual and historical analyses also prove that Mr. Maxson has 

met the pleading standard under Iqbal and Twombly, requiring him to plead 

specific facts so as to present a claim that is facially plausible. Finally, Heller’s list 
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of presumptively lawful regulations and the Ninth Circuit’s holding in Teixeira do 

not apply to this case. 

A. The text of the Second Amendment protects the right to sell arms because the 
right to bear and keep arms would be meaningless without the ability to purchase 
arms and be trained in their use. 

 If the right to sell arms is not protected by the Second Amendment, the right 

to bear arms would be effectively meaningless. Although the right to bear arms is 

not unlimited, the Framers did not intend to limit this right so as to make it 

ineffective. Heller, 554 U.S. at 595. The first prong of the inquiry into the scope of 

the Second Amendment looks to the text of the Amendment, specifically at the 

definitions of “keep” and “bear” to determine if a right can stem from this language. 

See Heller, 554 U.S. at 584, 616; Ezell, 651 F.3d at 704; Moore v. Madigan, 702 F.3d 

933, 936 (7th Cir. 2012). Often, an activity can be read into the Amendment’s 

language where the right would be meaningless without protecting that activity. 

Jackson v. City & County of San Francisco, 746 F.3d 953, 967 (9th Cir. 2014) (While 

the Second Amendment “does not explicitly protect ammunition[,] . . . without 

bullets, the right to bear arms would be meaningless.”); see also Richmond 

Newspapers v. Virginia, 448 U.S. 555, 579–80 (1980) (“[F]undamental rights, even 

though not expressly guaranteed, have been recognized by the Court as 

indispensable to the enjoyment of rights explicitly defined.”). Courts may also look 

outside the Amendment for support from state constitutions and regulations which 

use similar language. Teixeira v. Cty. of Alameda, 873 F.3d 670, 683 (9th Cir. 2017). 
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i. The text of the Second Amendment regarding “keep” and “bear” must 
necessarily include the right to sell arms. 

 Turning first to the textual analysis, the Second Amendment states that “the 

right of the people to keep and bear Arms, shall not be infringed.” U.S. CONST. 

amend. II. There is no specific language in the Amendment referring to sellers or 

firearm sales. Teixeira, 873 F.3d at 670. Yet, it is well-established that the 

protections of the Second Amendment extend beyond and outside the home. Moore, 

702 F.3d at 937 (finding that confining the right to bear arms to just the home 

would divorce the Second Amendment from the right to self-defense established in 

Heller and McDonald). This Court and many Courts of Appeals recognize that the 

textual distinction between “keep” and “bear” implies the Amendment protects more 

than just the right to own a gun. See Heller, 554 U.S. at 616; Ezell, 651 F.3d at 704; 

Moore, 702 F.3d at 936. This Court in Heller held that “bear” means to “wear, bear, 

or carry” a weapon and to be ready for a conflict. 554 U.S. at 584. 

The Seventh Circuit interpreted this definition to find that “bear” includes 

“learning to handle and use” firearms. Ezell, 651 F.3d at 704. This interpretation of 

“bear” is so integral to the Second Amendment because “the core right wouldn’t 

mean much” without it. Id. The Fourteenth Circuit also correctly reasoned that it 

simply would “not make sense that one has the right to possess firearms but does 

not have the right to also purchase firearms.” R. at 10. Similar to the Seventh 

Circuit reasoning for applying Second Amendment protection to firearms training, 

the Second Amendment’s core right would not mean much without the right to sell 

arms to those wishing to purchase them. Mr. Maxson wishes not only to sell arms in 
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unincorporated Mojave County, but also to educate those who buy his guns by 

offering training, certification, and gunsmith lessons. R. at 2. His services are so 

integral to the understanding of bearing and keeping arms that without them, the 

right would be useless.  

To demonstrate this effect, in Ezell I, Chicago both required one hour of 

range training to lawfully carry a gun, and effectively prohibited all firing ranges 

from operating within its borders. 651 F.3d at 689–90. Similarly, New Tejas 

requires an hour of firearms training for an individual to acquire a concealed carry 

permit. R. at 6. An individual can exercise their right to bear arms, outside the 

home, only with the help of services like Mr. Maxson’s. Their core right would be 

essentially meaningless if Mr. Maxson were unable to provide a gun store and 

shooting range, with his expertise and training.   

Judge Watan’s dissent in the opinion below correctly points out that there are 

three gun stores and two shooting ranges operating in incorporated Mojave County. 

R. at 15. However, none of these stores opened after the Zoning Ordinances passed. 

Id. Additionally, half of Mojave County’s 482,478 residents live in unincorporated 

areas. Id. at 2, n.1. The respondent’s study determined that “there are no parcels in 

the unincorporated areas of Mojave County which would be available and suitable 

for firearm retail sales,” Id. at 7, and the government provided no evidence to rebut 

the assertion that any non-disqualifying property is “suitable for a firearm retail 

center,” Id. at 7, n.7. Mr. Maxson’s First Amended Complaint further alleges that 

the stores the dissent identifies are either not arms retailers or, for whatever 
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reason, were not required to comply with the ordinances as he was. Id. at 13. 

Without Mr. Maxson’s store and range, the Second Amendment would be 

essentially meaningless for these residents. The Second Amendment must therefore 

include the right to sell arms, or else its text would be rendered meaningless. 

ii. State constitutions and regulations support finding the sale of firearms to 
be in the text of the Second Amendment. 

The Ninth Circuit, though concluding the right to sell firearms ultimately 

was not protected by the text Second Amendment, looked to the language used in 

state constitutions as evidence of the textual understanding as well. Teixeira, 873 

F.3d at 683. While the Ninth Circuit correctly stated that most state constitutions 

use language identical to that of the Second Amendment, two states use broader 

language implying selling is also protected. Id. The Florida constitution includes a 

clause mandating a three-day waiting period between the sale of a firearm and its 

delivery. FLA. CONST. art. 1, § 8, cl. (b). New Mexico’s constitution prohibits 

regulation of “an incident of the right to keep and bear arms.” N. M. CONST. art. II, § 

6. Although there are only two state constitutions to analyze, there is at least some 

support for the inclusion of the right to sell arms evidence from their language. 

Additionally, outside of constitutions, Virginia enacted a statute prohibiting the 

regulation of the sale of firearms unless expressly allowed. VA. CODE ANN. § 15.2-

915 (2012). 

B. The right to sell arms is historically understood as an ancillary right within 
the scope of the Second Amendment. 

 Both before and after the establishment of this country, the right to bear 

arms was inherent to the right to sell arms. See Va. Stat. At Large, 2 Hening 403 
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(1823) (ordering in 1676 that all persons have the liberty to sell firearms); Thomas 

Jefferson, 3 Writings 558 (H.A. Washington ed., 1853) (writing that citizens have 

“always been free” to “vend” arms). Similar to the analysis applied in determining 

the scope of free speech protections, this Court must determine if historical 

background establishes that the sale of firearms is protected by the Second 

Amendment. Heller, 554 U.S. at 592; Ezell, 651 F.3d at 702. As part of this analysis, 

the Court should focus its inquiry on how the right was understood at the time of 

ratification. Ezell, 651 F.3d at 702. The government bears the burden of proving 

that the sale of firearms is “categorically outside the scope of the Second 

Amendment.” Illinois Ass’n of Firearms Retailers v. City of Chicago, 961 F. Supp. 2d 

928, 937 (N.D. Ill. 2014).  

i. Mojave County cannot provide evidence showing that the sale of firearms 
is not historically understood as a Second Amendment right.  

Mojave County did not provide any evidence in the court below suggesting 

that the sale of firearms is not protected by the Second Amendment. R. at 11. The 

government meets this burden if it provides historical evidence of statutes falling 

outside the protection of the Second Amendment for other activities, such as gun 

control. Gun control has been commonplace since colonial times, and such laws have 

regulated storing gunpowder, created records of gun owners, prohibited possession 

and use in certain places and on certain occasions, and restricted sales to certain 

groups of persons. Nat’l Rifle Ass’n of America, Inc., 700 F.3d at 200. Mojave County 

cannot provide the same historical foundation here. The sparse evidence from the 

wrong period in history laid out below demonstrates that the sale of guns was not 
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historically regulated in the same manner as other activities falling outside the 

scope of Second Amendment protection. See R. at 11 (discussing that this country’s 

first zoning regulation did not even come into existence until the 20th century). 

ii. Mojave County cannot meet its burden as historical evidence shows that 
firearms sales are within the scope of the Second Amendment. 

 The government cannot meet its burden if it provides only inconclusive 

evidence, or evidence suggesting the activity in question is not categorically 

unprotected. Ezell, 846 F.3d at 892. But Mojave County could not possibly provide 

the necessary conclusive evidence because the sale of firearms has been historically 

understood as necessary to exercising the right to bear arms. Mojave County thus 

cannot meet its burden under the history prong. Courts have long understood that 

the Second Amendment “necessarily involves the right to purchase and use them.” 

Andrews v. State, 50 Tenn. 165, 178 (1871). Indeed, the Framers understood that 

prohibitions on the sale of firearms would work “to undermine the right to keep and 

bear arms.” C.f. Teixeira, 873 F.3d at 686 (quoting Teixeira, 822 F.3d at 1054) 

(concluding that the Framers’ aversion to prohibition on sales of arms signified their 

recognition of the need to have access to arms, rather than a guarantee of the right 

to sell arms). Only three state statutes in history have banned the sale of firearms 

within their borders: Georgia, Tennessee, and South Carolina. Illinois Ass’n of 

Firearms Retailers, 961 F. Supp. 2d at 937. But these statutes also were enacted 

well after the time of ratification. Id. Such isolated statutes are not enough to 

establish the gun sales historically fall outside Second Amendment protection. 

Ezell, 651 F.3d at 706. 
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C. Mojave County’s Zoning Ordinances are not presumptively lawful under 
Heller’s list of acceptable longstanding prohibitions. 

Heller established a list2 of “presumptively lawful regulatory measures,” 

which included “laws imposing conditions and qualifications on the commercial sale 

of arms.” 554 U.S. at 626–27. Even considering this language, the Third Circuit 

found that “[c]ommercial regulations on the sale of firearms do not fall outside the 

scope of the Second Amendment.” Marzzarella, 614 F.3d at 92 n.8. Similarly, some 

courts are inclined to simply assume that challenged regulations enumerated in this 

list fall within the protection of the Second Amendment, and move automatically to 

the scrutiny question. Pena v. Lindley, 898 F.3d 969, 976 (9th Cir. 2018). 

Were Heller’s list to apply to this case despite Marzzarella, Mojave County’s 

Zoning Ordinances are not mere “conditions and qualifications.” Laws that amount 

to minimal effect, rather than an effective ban, fall within the category of 

presumptively lawful measures. For example, a law prohibiting sales of guns by 

unlicensed individuals had a minimal effect on the ability to acquire arms, and was 

found presumptively lawful. United States v. Focia, 869 F.3d 1269, 1286 (11th Cir. 

2017). Laws that prohibit arms acquired outside of a state from being brought into 

the state are also presumptively lawful. United States v. Decastro, 682 F.3d 160, 

168–69 (2d Cir. 2012). Mojave County’s ordinances go well beyond the Focia and 

Decastro regulations. In both of these cases, individuals were still able to acquire 

arms within their counties, they simply needed to do so using proper licenses and 

                                                
2 This list is not exhaustive, nor does it “fully define the contours” of the Second 
Amendment. Marzzarella, 614 F.3d at 92. 
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without purchasing guns in another state. Focia, 869 F.3d at 1286; Decastro, 682 

F.3d at 168–69. Mojave County’s ordinances do not allow for its residents to 

purchase guns anywhere within its boundaries. Although there are stores in 

incorporated areas, these stores are not operating. R. at 15. Mr. Maxson provided 

evidence that he could not locate another property that satisfied the ordinances and 

requirements for opening such a store. Id. at 7. Mojave residents thus have no real 

opportunity to exercise their right to sell guns. 

D.  The Ninth Circuit’s opinion in Teixeira does not control this case for the 
reasons above. 

 The Ninth Circuit recently upheld a California county zoning ordinance 

which prohibited the sale of arms within 500 feet of “residentially zoned districts, 

schools and day-care centers, other firearm retailers, and liquor stores.” Teixeira, 

873 F.3d at 674. Using the textual and historical analyses laid out by Heller, the 

Ninth Circuit concluded that neither the text nor the history available supported a 

finding that Alameda County’s Zoning Ordinances burdened a Second Amendment 

right. Teixeira, 873 F.3d at 690. However, the case at hand differs from Teixeira in 

several key manners. First, there are fact discrepancies between the cases as to the 

required distance, the list of locations near which gun stores cannot be located, and 

the existence of other gun stores in the area. Second, the Ninth Circuit admitted 

that its holding was narrow, as many circumstances would not require the 

separation of gun seller and gun buyer rights, and our case falls within these 

circumstances. Id. at 687. 
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i. The factual differences between Teixeira and Maxson prevent the former 
from controlling. 

There are several distinguishing factors that make the case at hand too 

distinct to be analyzed under Teixeira: the distance required, locations, and the 

stores already operating. First, Mojave County’s ordinance requires an additional 

300 feet of distance (totaling to 800 feet) between gun stores and the list of 

buildings. MOJAVE CTY. CODE § 17.54.131(B). The additional 300 feet of prohibited 

distance made Mr. Maxson’s search for an appropriate space even more difficult 

than in Teixeira. Second, Mojave County’s ordinances add “religious center” to the 

list of areas gun stores cannot be near. MOJAVE CTY. CODE § 17.54.131(B). Without 

this addition, Mr. Maxson could have opened his store and range, as the closest 

residential property was over 900 feet away, and the closest gun store was around 

10 miles away. R. at 4. Finally, Alameda County had ten gun stores in operation 

already, including throughout unincorporated areas, and even 600 feet away from 

the location at issue. Teixeira, 873 F.3d at 679. Mojave County has only three stores 

and two ranges operating in incorporated areas, and in fact, none of these actually 

opened once the ordinance was passed. R. at 15. Mojave County’s stores are also 

either not retailers or were not required to comply with the ordinance. Id. at 13. 

ii. Maxson’s case does not fall within the Ninth Circuit’s narrow holding. 
 The Ninth Circuit relied heavily on the last factual distinction when 

explaining the scope of its holding. Teixeira, 873 F.3d at 687. The court emphasized 

that many cases would not require the same separation of rights of retailers versus 

buyers, as these rights would typically be aligned. Id. In coming to this conclusion, 
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the Ninth Circuit relied on the fact that the plaintiff did not claim that residents 

were “meaningfully restricted in their ability to acquire firearms.” Id. However, Mr. 

Maxson alleges exactly this claim regarding the Mojave County 800-foot rule in his 

First Amended Complaint. R. at 13. Although the Fourteenth Circuit did not decide 

whether Mr. Maxson’s allegations were true, he satisfied the Ninth Circuit’s 

standard that the proponent not separate the right of sellers from the right of 

buyers. 

III. THE DISSENT INCORRECTLY STATED THAT MR. MAXSON DID 
NOT MEET THE PLEADING STANDARD UNDER TWOMBLY AND 
IQBAL. 

Under Rule 8 of the Federal Rules of Civil Procedure, a plaintiff must allege 

sufficient facts “to state a claim to relief that is plausible on its face.” Bell Atl. Corp. 

v. Twombly, 550 U.S. 544, 570 (2007). A plausible claim is one that demonstrates a 

“reasonable inference that the defendant is liable for the misconduct alleged.” Iqbal, 

556 U.S. at 678. As Mojave County moved to dismiss under Rule 12(b)(6), Mr. 

Maxson must prove he alleged sufficient facts to claim he is due relief from a Second 

Amendment violation. R. at 7, 16. For example, in Iqbal, this Court found that bare 

assertions of discrimination, without any additional facts, are merely conclusory 

statements that do not meet Rule 8 requirements. 556 U.S. at 681–82. 

Mr. Maxson did not make bare assertions without supporting facts. Mr. 

Maxson proved Mojave County’s Zoning Ordinances burden his Second Amendment 

right because the text and history of the right demonstrate that the Second 

Amendment must also protect the right to sell arms. Mr. Maxson further alleged 

specifically in his First Amended Complaint that the 800-foot rule meaningfully 
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restricts the ability to sell and purchase guns, as current stores did not actually 

open after the ordinances passed. R. at 7, 16. Therefore, if Mr. Maxson cannot open 

his store, residents of Mojave County will be unable to purchase arms. Id. at 15 n.8. 

In this case, not only are Mr. Maxson’s Second Amendment rights challenged but 

the residents’ rights are as well. Mojave County’s ordinances also contradict their 

own requirement for one hour of training before obtaining a concealed carry permit. 

Id. at 6 n.4. Without Mr. Maxson’s store and range, residents would not be able to 

obtain the necessary training required to exercise their Second Amendment right. 

CONCLUSION 

 For the aforementioned reasons, the judgment of the Fourteenth Circuit 

should be affirmed and this case should be remanded to the district court for further 

proceedings. 


